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Order under Section 21.2 of the  
Statutory Powers Procedure Act  

and the Residential Tenancies Act, 2006 
 

 
File Number: TEL-19422-AR-RV  

Review Order 
 
W.E. (the 'Landlord') applied for an order to terminate the tenancy and evict B.B. and F.F. (the 
'Tenants') because they, another occupant of the rental unit or someone they permitted in the 
residential complex have wilfully or negligently caused undue damage to the premises. The 
Landlord also applied for an order requiring the Tenants to compensate the Landlord for the 
damage; and because they, another occupant of the rental unit or someone they permitted in the 
residential complex have substantially interfered with the reasonable enjoyment or lawful right, 
privilege or interest of the Landlord or another tenant. The Landlord also claimed compensation 
for each day the Tenants remained in the unit after the termination date (L2 application) 
 
The Landlord also applied for an order to terminate the tenancy and evict the Tenants because 
they have failed to pay the rent that they owed. (L1 application) 
 
This combined application was resolved by order TEL-19422 issued on January 28, 2009. 
 
On February 12, 2009, the Tenants requested a review of the order. 
 
On February 17, 2009 the Member of first instance issued reasons for order TEL-19422. The 
order with reasons is referenced as TEL-19422-AR. 
 
On March 25, 2009 the Tenants request to review was heard in Whitby. 
 
Determinations: 
 

1. In their request to review, the Tenants sought to challenge the Member of first instance’s 
finding that they or an occupant of the rental unit or a person permitted in the residential 
complex by the Tenants wilfully or negligently caused undue damage to the rental unit or 
residential complex. The purpose of the review process is not to provide parties with an 
opportunity to present a better or different case than they did at first instance. The 
Member’s finding is based on an evaluation of the sufficiency of the evidence presented 
by the Landlord with respect to damages. The Tenants were unable to persuade me at 
the review hearing that the Member made determinations in the absence of sufficient 
evidence or that he applied improper principles in assessing the evidence introduced. I 
am not prepared to interfere with the assessment of the evidence by the Member of first 
instance who had the opportunity of observing the witnesses and hearing the evidence in 
its totality. Therefore, all determinations contained in TEL-19422-AR that flow from the L2 
application remain undisturbed. In addition, the following paragraphs under the section “It 
is ordered” remain undisturbed: 1, 2, 7, and 8. 



File Number: TEL-19422-AR-RV 

Order Page 2 of 4 

2. The Member of first instance erred in his consideration of the evidence and his 
determinations as they relate to the L1 application. First, under paragraph a. in the 
section entitled “Relevant facts and evidence included” the Member writes: “The Tenant 
[sic] paid January rent at the hearing and the parties agreed the outstanding arrears were 
now $800.00 for September 2008 and $400.00 for February rent until February 15, 
2009…”. My review of the hearing recording reveals that at no point did the Tenants 
“agree” to the correct amount of the rent arrears. Therefore, the Member’s inaccurate 
characterization of the Tenants’ position on the issue of rent arrears constitutes a serious 
error of fact that should be reviewed. 

3. The rental unit was previously the subject of a 20.00% rent abatement as a result of the 
Tenants’ successful application which was resolved by order TET-01470 issued on 
September 25, 2008.  The relevant paragraphs of order TET-01470 are paragraphs 2 and 
3 which read as follows: 

2. The Landlord shall repair or replace the damaged drywall and 
remove the mold from the rental unit by October 31, 2008. 

3. If the Landlord does not do the repair(s) by October 31, 2008, 
the Tenants are authorized to deduct 20.00% from the monthly 
rent commencing November 1, 2008 and continuing until such 
time as the repairs are completed. 

4. At the review hearing, the parties agreed that the regular lawful rent for the rental unit is 
$800.00 per month. Both the Landlord and the Tenants were in agreement that the 
Landlord had not completed the repairs ordered in TET-01470 by October 31, 2008 and 
therefore, the Landlord was not entitled to claim $800.00 for the rent period of November 
2008 on the N4 Notice of Termination for non-payment of rent. For this reason, I deemed 
the N4 Notice to be defective. However, as the review hearing unfolded it became clear 
that both the Landlord and the Tenants were confused about the scope of the repairs that 
the Landlord was required to complete to avoid the 20.00% abatement contemplated in 
order TET-01470. Initially, the Landlord conceded that the Tenants were entitled to a 
20.00% abatement for the months of November 2008, December 2008, and January 
2009. The Landlord believed that, in addition to drywall repair and mold removal, he was 
required to complete other repairs including repairs to the bathroom to eliminate the 
20.00% abatement. However, a plain reading of paragraph 1 of order TET-01470 reveals 
that only the drywall and mold issues needed to be addressed to avoid the rent 
abatement. The Landlord gave evidence that all drywall repairs and mold removal were 
completed prior to October 31, 2008. The Tenants disputed the Landlord’s claim that 
drywall repairs and mold removal were completed by the October 31, 2008 deadline. The 
Tenants maintained that mold remains in the rental unit. The Landlord entered into 
evidence a City of Oshawa work order that was issued following an inspection of the 
rental unit on February 26, 2009. Although some deficiencies are identified, the work 
order makes no mention of the presence of mold in the rental unit. Therefore, on a 
balance of probabilities, I accept the Landlord’s evidence that the deficiencies 
contemplated in paragraph 2 of order TET-01470 were corrected by October 31, 2008. 
Nevertheless, with a view to expediting the review hearing, the Landlord conceded that 
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the Tenants were entitled to a 20.00% rent reduction for the months of November 2008, 
December 2008 and January 2009. 

5. The Tenants argued that the Landlord failed to credit them for an $800.00 rent payment 
towards September 2008 rent made on October 18, 2008. In this regard, the Tenants 
entered into evidence a note dated October 18, 2008 acknowledging receipt of $800.00 
from the Tenants for the month of September 2008. The Landlord acknowledged signing 
the note but countered that the note had been altered by the Tenants by inserting the 
words “For the month of Sept /08”. The Landlord further claimed that he issued the 
receipt to the Tenants without actually receiving the $800.00 payment from the Tenants. 
The Landlord’s explanation does not withstand scrutiny. A reasonable business person 
would not issue a rent receipt in the absence of payment. Therefore, I am crediting the 
Tenants with an $800.00 payment for the month of September 2008. The absence of the 
$800.00 payment on the N4 Notice of termination effectively invalidates the N4 Notice. 
However, at the hearing the Landlord requested that the L1 application be amended to a 
claim for rent arrears and costs only. The request was granted. 

6. The total rent claimed by the Landlord for the months of September 2008 through March 
2009 is $5,120.00. This amount is calculated based on a $800.00 monthly rent for the 
months of September 2008, October 2008, February 2009, March 2009 and a reduced 
rent (conceded by the Landlord at the review hearing) of $640.00 for the months of 
November 2008, December 2008, and January 2009. I find that the Tenants paid for this 
period a total of $3,520.00 for the period of September 2008 though March 2009. The 
Tenants are therefore in arrears $1,600.00 up to March 31, 2009.  

 
It is ordered that: 
 

1. Order TEL-19422-AR issued on February 17, 2009 is varied in the following manner: 

2. Paragraphs 3, 4, 5, 6 under the “It is ordered” portion of order TEL-19422-AR are 
cancelled and replaced by the following: 

3. The Tenants shall pay to the Landlord $1,600.00 representing the rent arrears owing up 
to March 31, 2009. 

4. The Tenants shall also pay to the Landlord $150.00 for the cost of filing the application. 

5. The Tenants shall also pay to the Landlord $26.30 per day for compensation for the use 
of the unit from April 1, 2009 to the date they move out of the unit. 

6. If the Tenants do not pay to the Landlord the full amount owing on or before April 12, 
2009, they will start to owe interest. This will be simple interest calculated from April 13, 
2009 at 3.00% annually on the balance outstanding. 
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7. The interim order issued on February 20, 2009 is cancelled. The stay of order TEL-19422 
issued January 28, 2009 (and by association TEL-19422-AR issued on February 17, 
2009) is lifted immediately. 

 
April 1, 2009 _______________________ 
Date Issued Louis Bourgon 
 Member, Landlord and Tenant Board 
 
Toronto East/Durham Region  
Unit # 2, 2275 Midland Avenue 
Toronto ON M1P 3E7 
 
If you have any questions about this order, call 416-645-8080 or toll free at 1-888-332-3234. 


